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G)iirt of Appeals of the District of Columbia 


No. 4720. 

The George^Bowman Company, Appellant, 

s 

vs. 

Commissioner of Internal Revenue. 



1 United States Board of Tax Appeals. 

Docket Number 9961. 

Docket Entries, 

George H. Bowman Company, Petitioner, 

V. 

Commissioner of Internal Revenue, Respondent. 

1925. 

Dec. 14. Petition received and filed. 

Dec. 18. Copy of petition served on Solicitor. 

Dec. 18. Notification of receipt mailed taxpayer. 

1926. 

Jan. 13. Answer filed by Solicitor. 

Jan. 16. Copy of answer served on taxpayer—Assigned to 
General Calendar. 

Dec. 14. Hearing date set 2-28-27. 

1927. 

Feb. 28. Hearing had before Mr. Littleton on merits. 

Brief due 20 days. Stipulation filed. 

Mar. 17. Motion for an extension to 3-28-27 to file brief 
filed by taxpayer. 

Mar. 18. Motion granted. Both sides notified. 

Mar. 23. Brief filed by taxpayer. 
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June 17. Findings and opinion rendered. Judgment for 
respondent. Both sides notified. 

June 21. Order of redetermination signed and filed. Both 
sides notified. 

June 24. Stipulation for review by Ct. of Appeals of D. C. 
filed. 

Dec. 12. Petition for review by Court of Appeals of D. C. 

with assignments of error filed by taxpayer. 
Dec. 15. Proof of service filed (1). 

1928. 

Jan. 3. PraBcipe filed by taxpayer. 

Jan. 4. Proof of service filed. 

Now, February 4,1928, the foregoing Docket Entries cer¬ 
tified from the record as a true copy. 

B. D. GAMBLE, 

Clerk Board of Tax Appeals. 

Filed Dec. 14, 1925 United States Board of Tax Appeals. 

2 United States Board of Tax Appeals. 

Docket No. 9961. 

Appeal of The George H. Bowman Company, 224 Euclid 

Avenue, Cleveland, Ohio. 

Petition. 

2% Triplicate. 

3 United States Board of Tax Appeals. 

Docket No. —. 

Appeal of The George H. Bowman Company, 224 Euclid 

Avenue, Cleveland, Ohio. 

Petition. 

The above named taxpayer hereby appeals from the 
determination of the Commissioner of Internal Revenue, 
set forth in his deficiency letter (IT :CA:2222-10-60-D), 
dated October 15, 1925, and as the basis of its appeal sets 
forth the following: 
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1. The taxpayer is an Ohio corporation with principal 
office at 224 Euclid Avenue, Cleveland, Ohio. 

2. The deficiency letter (a copy of which is attached), 
was mailed to the taxpayer on October 15, 1925. 

3. The taxes in controversy are income and excess profits 
taxes for the fiscal year ended January 31, 1921, and are 
less than $10,000.00, to wit, $7,669.66. 

4. The determination of tax contained in said deficiency 
letter is based upon the following errors: 

(flf) The Commissioner of Internal Revenue has erred 
in not allowing as a deduction from gross income donations 
in the aggregate amount of $1,221.77, which were paid or 
accrued during the taxable year. 

4 (b) The Commissioner of Internal Revenue has 
erred in not allowing as a deduction from gross in¬ 
come the amount of $7,084.69 expended during the taxable 
year in making improvements to property rented by the 
taxpayer. 

(c) The Commissioner of Internal Revenue has erred in 
computing the taxpayer’s net income by failing to eliminate 
therefrom $2,900.00, the amount of commissions due a 
salesman for services rendered within the year, which 
amount was accrued on the books of the taxpayer. 

(d) The Commissioner of Internal Revenue erroneously 
reduced invested capital as computed by him by prorating 
the amount of federal income tax found due for the previ¬ 
ous year, which reduction amounts to $42,484.61. 

5. The facts upon which the taxpayer relies as> the basis 
of its appeal are as follows: 

(a) The taxpayer has accrued and paid during the tax¬ 
able year as donations, the amount of $1,221.77, which 
represents consideration for a benefit inuring to the cor¬ 
poration as an incident to its business. 

(b) The taxpayer during the taxable year occupied 
premises known as Eagle Street Warehouse, as a month 
to month tenant, at a monthly rental of $1,750.00. 

During the taxable year the taxpayer expended the 
amount of $7,084.69 for improvements to said rented prop¬ 
erty; these improvements were necessary in carrying on 
the taxpayer’s business. 

(c) The taxpayer reported as income on its income tax 
return $2,900.00, an amount erroneously credited to 

5 profit and loss and representing commissions due a 
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salesman for services rendered to the taxpayer dur¬ 
ing the taxable year. 

(d) The invested capital as shown on page two of state¬ 
ment attached to the deficiency letter has been reduced by 
$42,484.61, the prorated amount of federal income tax for 
the year ended January 31, 1920. 

6. The taxpayer in support of its appeal, relies upon the 
following propositions of law: 

(a) Donations or contributions which produce a direct 
benefit to the corporation are allowable as a deduction from 
gross income as an ordinary and necessary expense in car¬ 
rying on the business under Section 234(a) of the Revenue 
Act of 1921. 

(b) An amount expended for the improvement of prem¬ 
ises rented by the taxpayer as a month to month tenant is 
an ordinary and necessary expense within the meaning of 
Section 234(a) of the Revenue Act of 1921. 

(c) An amount of commissions accrued on the books of 
the taxpayer during the taxable year for services rendered 
by a salesman during that year, is an ordinary and neces¬ 
sary expense within the meaning of Section 234(a) of the 
Revenue Act of 1921. 

(d) Invested capital as defined by Section 326 of the 
Revenue Act of 1921 may not be reduced on account of 
federal income taxes on prior years’ earnings, which are 
due or payable during the taxable year. 

6 Wherefore, the taxpayer respectfully prays that 

this Board may hear and determine its appeal. 

(S.) ADRIAN C. HUMPHREYS, 

Attorney for Taxpayer^ 
Munsey Buildingy Washington, D. C. 

7 State of Ohio, 

# ^ 

County of Cuyahoga, ss: 

A. A. Engler, being duly sworn, says that he is the treas¬ 
urer of The George H. Bowman Company, above named, 
and as such is duly authorized to verify the foregoing peti¬ 
tion; that he has read the said petition, or had the same 
read to him, and is familiar with the statements therein con¬ 
tained, and that the facts therein stated are true, except 
such facts as are stated to be upon information and belief, 
and those facts he believes to be true. 

(S.) 


A. A. ENGLER. 
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Sworn to before me 



lli!s 12 clay of December, 1925. 

JOHN B. FOY, 

Notary Public. 
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Statement. 


IT: CA: 2222-10-60-D. October 15,1925. 

In re The George II. Bowman Company, 224 Euclid Ave¬ 
nue, Cleveland, Ohio. 

Fiscal year ended January 31, 1921. 

Deficiency in Tax, $7,669.66. 


Net income reported.$179,188.16 

Add: 

(1) Donations deducted on re¬ 
turn .$ 1,171.77 

Donations as shown by books 1,221.77 


Additional donations . 50.00 


(2) Additional profit on equip¬ 
ment sold—represents depre¬ 
ciation taken on equipment in 
prior year, and not considered 

in computing profit on sale... • 246.00 

(3) Additions to: 

Furniture, and fixtures.$ 3,476.38 

Improvements . 7,084.69 

Buildings . 10,547.19 

- 21,108.26 


Total . $200,592.42 

Less: 

(4) Loss on Kiln abandoned. . . .$ 2,420.27 

(5) Depreciation on additions... 1,059.05 

- 3,479.32 


Net income as adjusted. $197,113.10 


2—4720a 








6 


PEORGE BOWMAN CO. VS. COMME. INTERNAL REV. 


Explanations of Adjustments to Net Income. 

(1) Donations to St. Luke’s Hospital and Civic Learie 

the provisions of Article 562, Regulations 45. 

(2) 9 Profit on sale of assets is computed on the 

basis of the depreciated value at the date of 
sale. Article 545, Regulations 45. 

(3) Additions to Furniture and Fixtures, Buildings and 
Improvements are capital expenditures and not 
allowable deductions from gross income, as provided 
for in Article 293, Regulations 45. 

(4) As the Kiln was capitalized, the loss sustained when 
it was abandoned, has been allowed as a deduction. 

(5) Depreciation has been allowed on additions to Build¬ 
ings, Machinery, Furniture and Fixtures, and on Im¬ 
provements to Leased Buildings, Autos and Trucks, 
and Sample Trucks, as shown in Schedule E of Re¬ 
port, copy of which has been furnished you. 

Invested Capital. 


Capital stock .$660,500.00 

Surplus . 164,569.16 

Reserves—Bad accounts . 14,837.63 

Unpaid dividend. 60 00 


Reserve for taxes, etc. 100,000.00 


Total ...: .$939,966.69 

Adjustments—Schedule H. 32,827.39 

Invested capital reported.$907,139.30 

Add: 

(1) Adjustment to surplus to reflect surplus 

on books . 5,400.41 

Total .$912,539.71 

(2) Deduct: 

Adjustment of proration— 


Income tax—1920 return'.. $40,571.92 

Corrected . 42,484.61 

- 1,912.69 


$910,627.02 
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(3) Unpaid dividend 


60.00 


Invested capital adjusted.$910,567.02 

10 V Explanation of Changes to Invested Capital. 

(1) represents the adjustment made to surplus to reflect 
the true condition of that account. 

(2) represents the difference resulting from the prora¬ 
tion of the corrected amount of income taxes for the 
year 1920. 

(3) Unpaid dividend is not part of and cannot be in¬ 
cluded in invested capital. 


Excess Profits Credit. 

8% of invested capital.$72,845.36 

Exemption . 3,000.00 

Total credit .$75,845.36 


Comimtation of Tax—19liX) Rates. 

% of capital. Income. Credit. Balance. Rate. Tax. 

20% . $182,113.40 $75,845.36 $106,268.04 20% $21,253.61 

Balance . 14,099.70 . 1-4.999.70 40% 5,999.88 

Totals . $197,113.10 $75,845.36 $121,267.74 _ $27,253.49 

Excess profits tax. $27,253.49 

Net income. $197,113.10 

l.«ss: 

Profits tax. 27,253.49 . 

Exemption . 2,000.00 . 

- 29,253.49 


Taxalde at 10%. $167,859.61 

11 Excess profits tax (brought forward). $27,253.49 

Tax at 10% for 12 months—1920. $16,785.96 . 

Tax at 10% for 11 months—1920. 15.387.13 

Tax at 1921 Rates. 

Net income. $197,113.10 . 

Less: 

Profits tax. 27,253.49 . 

Taxable at 10%. $169,859.61 . 

Tax at 10% for 12 months—1921. 16,986.96 . 

Tax for 10% for 1 month—1921. 1.415.49 

Tax liability. .$44,066.11 

Previously asse.ssed. 36,386.66 

Deficiency in tax. $7,069.56 
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Inasmuch as the audit of your income and profits tax re¬ 
turn discloses a deficiency in tax for the year ended Janu¬ 
ary 31, 1921, your claim will be rejected. 

Payment of the tax should not be made until a bill is re¬ 
ceived from the Collector of Internal Revenue for your dis¬ 
trict, and remittance should then be made to him. 

Now, February 4, 1928, the foregoing Petition certified 
from the record as a true copy. 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

12 Filed Jan. 13, 1926. United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket No. 9961. 

Appeal of The George H. Bowman Company, 224 Euclid 

Avenue, Cleveland, Ohio. 

Answer, 

The Commissioner of Internal Revenue, by his attorney, 
A. W. Gregg, Solicitor of Internal Revenue, for answer to 
the petition filed in the above-entitled appeal, admits and 
denies as follows: 

(1) Admits the allegations contained in paragraphs 1, 2 
and 3 of taxpayer’s petition. 

(2) Admits that the taxpayer has accrued and paid dur¬ 
ing the taxable years donations in the amount of $1,221.77, 
but denies the allegation that these donations were made for 
a benefit inuring to the corporation as an incident to its 
business; and further admits that the Commissioner of In¬ 
ternal Revenue has disallowed as a deduction this item of 
$1,221.77. 

(3) Denies the allegation that the taxpayer, during the 
taxable year in question, was a month to month tenant oc¬ 
cupying the premises known as Eagle Street Warehouse 
at a monthly rental of $1,750. 

(4) Admits that the taxpayer expended the sum of $7,- 
084.69 for improvements on said property and admits that 
the Commissioner of Internal Revenue has disallowed as a 
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deduction this said sum of $7,084.69, but denies the allega¬ 
tion that said improvements were necessary in carrying on 
the taxpayer’s business. 

(5) Denies the allegation that the taxpayer erro- 
13 neously credited to profit and loss account during 
the taxable year ended January 31, 1921 an item of 
$2,900 representing commissions due as salesmen rendered 
to the taxpayer during the taxable year. 

(6) Admits the allegation that the invested capital of the 
taxpayer has been reduced by the prorated amount of Fed¬ 
eral income tax for the year ended January 31, 1920, as 
alleged and set forth in paragraph 5(d) of taxpayer’s pe« 
tition. 

(7) Denies generally and specifically each and every al¬ 
legation contained in taxpayer’s petition, not hereinbefore 
admitted, qualified or denied. 

Propositions of Law. 

(1) Under the Revenue Act of 1921 contributions made 
by a corporation are not deductible. 

(2) Under the Revenue Act of 1921 amounts expended 
for permanent improvements to property are not deduct¬ 
ible. 

(3) Federal income and profits taxes for a preceding 
year cannot be included in invested capital of the taxpayer 
after the date such taxes become payable under the pro¬ 
visions of the Revenue Act of 1921. 

Wherefore, it is prayed that the taxpayer’s appeal be 
denied. 

A. W. GREGG, 

Solicitor of Internal Revenue, 
Attorney for Commissioner of Internal Reven/ue, 

Of Counsel: 

W. FRANK GIBBS, 

Special Attorney, 

Bureau of Internal Revenue, 

Now, February 4, 1928, the foregoing Answer certified 
from the records as a true copy. 

B. D. GAMBLE, 

Clerk Board of Taoc Appeals, 
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14 U. S. Board of Tax Appeals. Filed at Hearing Feb. 

28, 1927. Div. —, Docket —. 

United States Board of Tax Appeals. 

Docket No. 9961. 

The Geo. H. Bov^man Company, Petitioner, 


V. 

Commissioner of Internal Revenue, Respondent. 

Stijmlation of Parties and Agreed Statement of Facts. 

It is hereby stipulated and agreed by and between Adrian 
C. Humphreys, Esq., attorney for the petitioner, and A. W. 
Gregg, Esq., General Counsel, Bureau of Internal Revenue, 
attorney for the respondent, as follows: 

That the petitioner hereby abandons and declines to 
prosecute alleged errors 4(u), 4(c) and 4(^) as set forth 
in its petition and prosecutes this appeal only upon the 
error set forth as subparagraph {h) of paragraph (a) of 
its petition which alleged error reads as follows: 

^^(h) The Commissioner of Internal Revenue has erred 
in not allowing as a deduction from gross income the 
amount of $7,084.79 expended during the taxable year in 
making improvements to property rented by the tax¬ 
payer. ” 

It is further stipulated by and between counsel as afore¬ 
said, that this cause may be submitted to the Board for 
its determination on the following: 

Agreed Statement of Facts. 

1. The petitioner is a corporation organized and exist¬ 
ing under the laws of the State of Ohio with its principal 
office at 234 P]uclid Avenue, Cleveland, Ohio. 

15 2. The letter attached to the petition filed in this 

case, bearing the sjinbols IT :CA :2222-10-60D, dated 
October 15,1925, is a true and correct copy of the deficiency 
letter which was mailed by the Commissioner of Internal 
Revenue to the petitioner on October 15, 1925. 
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3. The taxes in controversy are income and excess pro¬ 
fits taxes for the fiscal year ended January 31, 1921, in the 
amount of $7,669.66. 

4. The petitioner appealed to the United States Board 
of Tax Appeals within sixty days after October 15,1925. 

5. Petitioner’s business is that of manufacturer, im¬ 
porter, wholesaler and retailer of chinaware, glassware and 
kindred articles, and as such requires considerable storage 
space to carry its stock in trade. 

6. The petitioner during the fiscal year ended January 
31, 1921, rented for storage purposes a building known as 
the Eagle Street Warehouse. This building is 50 ft. by 
100 ft. and is a 5-story structure. 

7. The petitioner has not and did not have during said 
year a lease on the Eagle Street Warehouse, but occupied 
the same as a month to month tenant paying therefor a 
monthly rental of $1,750.00. 

8. The said Eagle Street Warehouse is owned by Augusta 
B. Bo^vunan of Cleveland, Ohio. 

9. The said Augusta B. Bowman, who owns said Eagle 
Street Warehouse in fee, is a stockholder of the petitioner 
to the extent of owning 490 shares out of the total 5,067 
shares of stock issued and outstanding. The said Augusta 
B. Bowman is the wife of George H. Bowman who, during 

the taxable year, owned more than 50% of the out- 
16 standing issued capital stock of the petitioner cor¬ 
poration. 

10. There is not now and there has never been any 
definite arrangement as to the duration of the petitioner’s 
tenancy of said warehouse nor for the reimbursement of 
the petitioner for any amounts expended by it for repairs, 
improvements or betterment of said Eagle Street Ware¬ 
house. 

11. During the fiscal year ended January 31, 1921 the 
petitioner in order to better adapt the said Eagle Street 
Warehouse to its needs as a storehouse, made certain im¬ 
provements such as erecting partitions, installing an ele¬ 
vator, etc., more specifically described as follows: 
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Rei>airs 
& main¬ 
tenance. Ck)mi>any. 


Description. 


Amount. Acct. iiic 


reused. 


No. 116. 

W. J. Rossborough.. 

Elevator Equipment. 

IK).00 

Eagle St. Bldg. 


44 

44 44 

490.00 

44 

44 

44 

4 * 

44 

• • 

44 44 

138.00 

44 

44 

44 

44 

Chafer Co. 

Plumbing . 

214.30 

44 

44 

44 

*4 

44 

44 

160. 

44 

44 

44 

44 

44 

• 4 

93.24 

44 

44 

44 

44 

44 

44 

Reister & Thes- 

44 

129.07 

44 

44 

44 


macher. 

Firodoors . 

200.00 

44 

44 

44 

44 

Jas. B. Hatton. 

Plumbing . 

208.00 

44 

44 

44 

44 

44 

44 

260.00 

44 

44 

44 

44 

Cleveland Builders.. 

Brick & Sand. 

215.96 

44 

44 

44 

41 

Supply Co. 

44 

120.50 

44 

44 

44 

44 

W. F. Hyde Co_ 

Partitions. 

99.74 

44 

4 * 

44 

44 

A. J. Hansen. 

Contractors . 

1,290.86 

44 

44 

44 

44 

44 

Work . 

l,9:i5..‘{9 

44 

»4 

44 

44 

44 

44 

1.449.12 

7,084.09 

44 

44 

44 


All of the foregoing improvements are of a fixed nature 
and cannot be economically removed by the petitioner upon 
vacating the building but must be regarded as forming a 
part of the realty. 

12. In its income and excess profits tax return for the 
fiscal year ended January 31, 1921, the petitioner deducted 
from gross income ‘^Improvements, $7,084.69,” on account 
of improvements' to said Eagle Street Warehouse as set 

forth above. 

17 This deduction was disallowed bv the Commis- 
sioner thereby resulting in a part of the deficiency 

alleged by the Commissioner in his letter of October 15, 
1925 aforesaid. 

13. The improvements aforesaid were necessary in carry¬ 
ing on petitioner’s business. 

ADRIAN C. IIUMPHERYS, 

Attorney for the Petitioner. 

A. W. GREGG, 

Attorney for the Respondent. 

Now, February 4, 1928, the foregoing Stij)ulation of 
Parties and Agreed Statement of Facts certified from the 
record as a true copy. 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

18 A true copy: Teste 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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United States Board of Tax Appeals. 
Docket No. 9961. 

The Geo. II. Bowman Co., Petitioner, 


V. 

Commissioner of Internal Kevenue, Respondent. 

t 

Promulgated June 17, 1927. 

The cost of permanent improvements voluntarily made to 
leased premises by a tenant at will, which continued to 
occupy the premises beyond the taxable year in which such 
expenditures were made, was not deductible in its entirety 
within the taxable year as an ordinary and necessary ex¬ 
pense. 

Chester A. Gwinn, Es(i., and Adrian C. Humphreys, Esq., 
for the petitioner. 

\V. Frank Gibbs, Esq., for the respondent. 

The Commissioner determined a deficiency of $7,669.66 
in income and profits tax for tlie fiscal year ending January 
31, 1921. The petitioner assigns a number of errors, all of 
which were withdrawn except the claim that the Commis¬ 
sioner erred in refusing to permit it to deduct in the taxable 
year as an ordinary and necessary business expense the 
sum of $7,084.79 representing the cost of permanent im¬ 
provements made to leased premises. 

Petitioner contends that inasmuch as its tenancy of the 
premises was from month to month the total expenditure 
was a deductible expense within the taxable year. 

The position of the Commissioner is that the cost of im¬ 
provements was not an ordinary and necessary business 
expense within the year and since the petitioner’s tenure 
was indefinite in duration the cost of improvements should 
be exhausted in the taxable year upon the basis of the use¬ 
ful life thereof. The facts are found as stipulated. 

Findings of Fact, 

The petitioner is a corporation organized and existing 
under the laws of the State of Ohio with its principal office 
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at Cleveland. Its business is that of manufacturer, im¬ 
porter, wholesaler and retailer of cliinaware, glass- 
19 ware and kindred articles, and, as such, requires con¬ 
siderable storage space to carry its stock in trade. 

During the fiscal year ended January 31, 1921, petitioner 
rented for storage purposes a five-story building, 50 by 100 
feet, known as the Eagle Street Warehouse, owned by Au¬ 
gusta B. BoA\Tnan, who is a stockholder of the petitioner 
to the extent of owning 490 shares out of the total 5,067 
shares of stock issued and outstanding. Augusta B. Bow¬ 
man is the wife of George H. Bowman, who, during the tax¬ 
able year, owned more than 50 per cent of the outstanding 
issued capital stock of the petitioner corporation. 

The petitioner has not and did not have during the tax¬ 
able year a lease on the Eagle Street Warehouse but occu- 
j)ied the same as a month to month tenant, paying therefor 
a monthly rental of $1,750. There is not now and there has 
never been anv definite arrangement as to the duration of 
the petitioner’s tenancy of said warehouse nor for the reim¬ 
bursement of the yjetitioner for any amounts expended by 
it for repairs, improvements or betterment of said Eagle 
Street Warehouse. 

During the fiscal year ended January 31, 1921, the peti¬ 
tioner, in order to better adapt the building to its needs as 
a storehouse, made certain improvements such as erecting 
l)artitions, installing an elevator, etc., more specifically de¬ 
scribed as follows: 


W. J. Rossborough, Elevator Equipment. $90.00 

“ ‘‘ 490.00 

‘‘ ‘‘ 138.00 

Chafer Co., Plumbing. 214.50 

“ “ ‘‘ 160.31 

‘‘ . 93.24 

“ “ “ 129.07 

Reister & Thesnacher, Fire doors. 200.00 

Jas. B. Hatton, Plumbing.*. 208.00 

‘‘ ‘‘ . 260.00 

Cleveland Buildings, Brick & Sand. 215.96 

Supply Co., ‘‘ . 120.50 


$2,319.58 
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20 Brought Forward.$2,319.58 

W. F. Hyde Co., Partitions. $99.74 

A. J. Hanson, Contractors. 1,290.86 

‘‘ ‘‘ work . 1,925.39 

. 1,449.12 


Total .$7,084.69 


All of the foregoing imi)rovements are of a fixed nature 
and cannot be economically removed by the petitioner upon 
vacating the building but must be regarded as forming a 
part of the realty. The improvements were necessary in 
carrying on ])etitioner’s ])usiness. 

In its income and profits-tax return for the fiscal year 
ending January 31, 1921, the petitioner deducted from gross 
income ‘‘Improvements, $7,084.69,” on account of the im¬ 
provements to the building in question as set forth above. 
This deduction was disallowed bv the Commissioner and 
the deficiency results in part from such action. 

Opinion. 

Littleton: Petitioner occupied the Eagle Street Ware¬ 
house and used it in carrying on its business without hav¬ 
ing a lease for any stated period of time; its tenancy was 
indefinite, no arrangement being made between it and the 
owner of the property as to such occupancy, other than that 
petitioner should pay monthly rental of $1,750 which ap¬ 
parently had no relation to the improvements in question. 
The owner of the building was a stockholder of the corpora¬ 
tion and her husband owned more than 50 per cent of 
petitioner’s outstanding stock but, regardless of this fact, 
we think under the facts in this proceeding that the Com¬ 
missioner was correct in allowing petitioner a deduction 
in the taxable year of only a reasonable allowance for the 
exhaustion of the cost of improvements on the basis of the 
useful life. The additions and improvements in question 
had a useful life in petitioner’s business of more 
21 than a year and were of a capital nature. In order, 
therefore, for petitioner to become entitled to a de¬ 
duction in the taxable year on account of the expenditure in 
question of an amount in excess of a reasonable allowance 
for the exhaustion, wear and tear thereof, it must be clearly 
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shown that the use of such improvements in petitioner’s 
business will terminate prior to the end of their ordinary 
useful life. This has not been shown. The duration of 
petitioner’s tenancy of the building was indefinite and in¬ 
determinable. It occupied the premises at the will of the 
lessor and until it apjiears that petitioner’s tenancy will 
end at some definite time, it is entitled to a deduction in 
the taxable vear of no more than a reasonable allowance for 
the exhaustion of the cost of improvements over the useful 
life thereof. If petitioner’s tenure extends over the pe¬ 
riod of the useful life of the improvements it will have re¬ 
covered its cost through the annual allowance for exhaus¬ 
tion; if the tenure should for any reason terminate prior 
to the useful life of the improvements jietitioner will then 
be entitled to a deduction from ^ross income of the un¬ 
extinguished cost of such improvements. In either event 
petitioner will have obtained the deduction to which, under 
the statute, it is entitled. Walle & Co., Ltd., 1 B. T. A. 1064. 
Sentinel Publishing Co., 2 B. T. A. 1211. Thatcher Medi¬ 
cine Co., 3 B. T. A. 154. Wm. Schooles & Sons, Inc., 3 
B. T. A. 600. Wm. Greilich & Sons, Inc., 3 B. T. A. 1333. 

Judgment will be entered for the respondent. 

Now, February 4, 1928, the foregoing Findings of Fact 
and Opinion certified from the record as a true copy. 

[Seal U. S. Board of Tax A])peals, 1924.] 

B. D. GAMBLE, 

Clerhy Board of Tax Appeals. 

22 United States Board of Tax Appeals, Washington. 

Docket No. 9961. 

The George II. Bowman Company, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Order of Redetermination. 

Pursuant to the Board’s findings of fact and opinion, 
promulgated June 17, 1927, it is 
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Ordered and Decided: That, upon redetermination, there 
is a deficiency for the fiscal year ending January 31, 1921, 
in the amount of $7,fiG9.()6. 

(Signed) B. H. LITTLETON, 

Member United States Board of Tax Appeals. 

Dated Washington, D. C., June 21, 1927. 

Now, February 4, 1928, the foregoing Order of Redeter¬ 
mination certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

A true copy. Teste. 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appealss. 

23 Filed Dec. 12, 1927, United States Board of Tax 
Appeals. 

The George II. Bowman Company, l^etitioner, 

V. 

Commissioner of Internal Revenue, Respondent. 

Petition for Review. 

23i/> Duplicate. 

24 In the Court of Appeals of the District of Columbia. 
The George H. Bowman Company, Petitioner, 

V. 

Commissioner of Internal Revenue, Respondent. 

Petition for Review. 

To the Honorable the Chief Justice and Associate Justices 
of the Court of Appeals of the District of Columbia: 

Your petitioner is aggrieved by a decision of the United 
States Board of Tax Appeals rendered against it on June 
21, 1927 in the case of The George H. Bowman Company, 
Petitioner, v. Commissioner of Internal Revenue, Respon- 
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dent, No. 9961 on the docket of tlie Board, and respectfully 
submits its petition for a review thereof by the Court of 
Appeals of the District of Columbia, the parties haviu^? 
agreed that the review shall be in this Court as evidenced 
by stipulation filed with the Clerk of the Board. 

Statement of the Case. 


1. The petitioner, a dealer in chinaware and kindred 
articles, during the fiscal year ended January 31, 1921, 

rented for storage purposes a building known as the 
25 Eagle Street warehouse. Tt did not have a written 
lease on the said building, neither was there any ar¬ 
rangement as to how long petitioner’s tenancy was to con¬ 
tinue, or for reimbursing it for any amounts expended by 
it for repairs or improvements, but the petitioner occupied 
the same as a month to month tenant, paying therefor a 
monthly rental of $1,750.00. 

2. During the fiscal year ended January 31, 1921, in 
order to adapt the building to its needs as a storehouse, 
the ])etitioner made and i)aid for certain necessary improve¬ 
ments thereon, such as erecting partitions, installing an 
elevator, etc. The cost to the petitioner of these improve¬ 
ments was $7,084.69. 

3. In its income and profits tax return for the fiscal year 

ended January 31, 1921, the petitioner deducted from its 
gross income the aforesaid sum of $7,084.69, claiming that 
it represented an ordinary and necessary expense paid or 
incurred bv it during the taxable vear in carrving on its 
trade or business, ‘‘including * * * payments re¬ 

quired to be made as a condition to the continued use or 
possession of property to which the corporation has not 
taken or is not taking title, or in which it has no equity,’’ 
and that the said sum was therefore deductible under Sec¬ 


tion 234 (a) (1) of the Revenue Acts of 1918 and 1921. 

4. This deduction was disallowed by the respondent 
thereby resulting in a part of the deficiency of $7,669.66 for 
the fiscal year ended January 31, 1921, as set forth by the 

respondent in his letter of October 15, 1925, from 
26 which letter the petitioner appealed to the United 
States Board of Tax Appeals. 

5. The said appeal was submitted to the Board on Febru¬ 
ary 28,1927, on the company’s petition, the Commissioner’s 
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answer, and a written stipulation and agreed statement of 
facts. On June 17, 1927, llio said Board promulgated its 
findings of fact and opinion sustaining the aforesaid action 
of the respondent, and on June 21, 1927, ordered and de¬ 
cided that there was a deficiency of $7,669.66 for the fiscal 
year ended January 31, 1921. For this reason the peti¬ 
tioner files its petition for review by this honoralJe Board. 

Your petitioner believes and avers that errors were com¬ 
mitted by the Board, to its damage and prejudice, as shown 
by the following: 

1. That the Board erred in holding and deciding that the 
sum of $7,084.69, representing the amount paid by the pe¬ 
titioner during the fiscal year ended January 31, 1921, for 
certain improvements on the storehouse rented by it as a 
tenant from month to month, was not an ordinary and nec¬ 
essary expense within the meaning of Sections 234 (a) (1) 
of the Revenue Acts of 1918 and 1921. 

2. That the Board erred in holding and deciding that 
under the provisions of the aforesaid Acts of Congress the 
said sum of $7,084.69 was not deductible from the peti¬ 
tioner's gross income for the fiscal year ended January 31, 
1921, in computing its net income for that year. 

3. That the Board erred in overstating the petitioner’s 
net income for the fiscal year ended January 31,1921, by the 

said sum of $7,084.69. 

27 4. That the Board erred in approving the amount 

of the deficiency determined by the respondent in his 
letter of October 15, i925. 

5. That the Board erred in entering judgment for the re¬ 
spondent. 

6. That the Board erred in ordering and deciding, upon 
redetermination, that there was a deficiency for the fiscal 
year ended January 31, 1921, in the amount of $7,669.66. 

Wherefore, your petitioner prays that the decision of 
the Board of Tax Appeals entered herein against it, be 
reviewed and reversed by this Honorable Court, and for 
such other and further relief as the Court may deem meet 
and proper in the premises. 

THE GEORGE H. BOWMAN COMPANY, 

Petitioner. 


By CHESTER A. GWINN, 

Attorney. 
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c/o TTiiinphreys & Hay, ^Miiiisoy Building, AV^ashiiig- 
ton, D. C. 


28 City of Washington, 

District of Columbia, ss: 

Chester A. Gwiiiii, being duly sworn, deposes and says 
that he is the attorney for the petitioner; that he knows the 
contents of the foregoing petition; that to the best of his 
knowledge and belief the statements therein are true, and 
that the assignments of error are well taken and intended 
to be argued. 

(S.) CHESTER A. GWIXN. 

Subscribed and sworn to before me this 9th day of De¬ 
cember, 1927. 

(S.) HELEN V. THOMPSON, 

Notary Public. 

My commission expires September 9, 1932. 

29 Filed Dec. 15, 1927. U. S. Board of Tax Appeals. 

December 12, 1927. 

General Counsel Bureau of Internal Revenue, 

18th Street & N. Y. Avenue, 

Washington, D. C. 

Dear Sir : 

You are hereby notified that on December 12, 1927, a 
petition for a review of the decisions of the United States 
Board of Tax Appeals was filed with the Clerk of the 
Board in the case of The George H. Bowman Company, 
Petitioner, v. Commissioner of Internal Revenue, Respond¬ 
ent, Docket No. 99(51, a true copy of which petition is here¬ 
with served upon you. 

(Sgd.) CHESTER A. GWINN, 

Attorney for The George II. Bowman Company. 

C/o Humphreys & Day, Munsey Building, Washington, 

D. C. 

Receipt is acknowledged this 12th day of December, 1927. 

C. M. CHAREST, 

General Counsel Bureau of Internal Revenue, 
Attorney for the Commissioner of Internal Revenue. 
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Now, February 4, 1928, the foregoing Petition for Ee- 
view and Notice of Filing certified from the record as a 
true copy. 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

30 Filed Jun. 24, 1927, United States Board of Tax 

A])peals. 

United States Board of Tax Appeals. 

Docket No. 9961. 

The George H. Bowman Company, Petitioner, 


V. 

Commissioner of Internal Kevenue, Respondent. 
Stipulation with Respect to Review of Board\s Decision. 

Pursuant to the provisions of Section 1002(d) of the 
Revenue Act of 1926, it is herel)y stipulated and agreed be¬ 
tween the parties to the above-mentioned cause by their 
respective attorneys that the decision of the Board therein 
may be reviewed by the Court of Appeals of the District 
of Columbia. 


(S.) 

CHESTER A. GWINN, 
Attorneif for the Petitioner. 

(S.) 

A. G. GREGG, 

General Counsel, Bureau of Internal Revenue, 

Attorney for the Respondent. 

Dated Washington, D. 

C., June 23, 1927. 

0. K. 

— 

W. F. S. 



Now, February *4, 1928, the foregoing Stipulation cer- 
tihed from the record as a true copy. 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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31 Filed Jan. 3, 1928. United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket No. 9961. 

Tue George H. Bowman Company, Petitioner, 

V. 

Commissioner of Internal Revenue, Respondent. 

Notice to Clerk to Prepare Record and Transmit to 

Court of Appeals. 

To the Clerk of the Board of Tax Appeals: 

In accordance with Paragraph 4 of Rule XXX of the 
Court of Appeals of the District of Columbia please pre¬ 
pare a transcript, duly certified as correct, of the follow¬ 
ing documents and transmit the same on or before the ex¬ 
piration of sixty days from December 9, 1927 to the Clerk 
of the said Court of Appeals: 

1. The docket entries of proceedings before the Board. 

2. Pleadings before the Board. 

(a) Petition filed December 14, 1925. 

(b) Answer of respondent filed January 13, 1926. 

(c) Stipulation of parties and agreed statement of facts. 

3. Findings of fact, opinion, and decision of the Board, 

including order of redetermination dated June 21, 

32 1927. 

4. Petition for review, and notice to opposing 
counsel together with his acknowledgment thereof. 

5. Stipulation under Paragraph (d), Section 1002 of the 
Revenue Act of 1926, dated June 23, 1927, that the review 
shall be by the Court of Appeals of the District of Co¬ 
lumbia. 

(S.) CHESTER A. GWINN. 

CHESTER A. GWINN, 

C/o Humphreys & Hay, 

Munsey Building, Washington, D. C., 

Attorney for Petitioner. 
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Now, February 4, 1928, the foregoing PraBcipe certified 
from the record as a true copy. 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals, 

Endorsed on cover: Board of Tax Appeals. No. 4720. 
The George Bowman Company, appellant, vs. Commis¬ 
sioner of Internal Revenue. Court of Appeals, District 
of Columbia. Filed Feb. 10, 1928. Henry W. Hodges, 
clerk. 
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IN THE 

'Glourt of Appeals, Siatnrt of Qlolumhia 

January Term, 1928. 


No. 4720. 


The George Bowman Company, Appellant, 


vs. 

Commissioner of Internal Revenue. 


Appeal from the Board of Tax Appeals 
Brief for the Appellant. 


Chester A. Gwinn, 
Attorney for the Appellant, 
Mnnsey Building, Washington, D. C. 

Humphreys & Day, 

Of Counsel, 
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IN THE 


CUnttrt of Appfalo, Stolrtrt of Columbia 

January Term, 1928. 


No. 4720. 


The George Bowman Company, Appellant, 

vs. 

Commissioner of Internal Revenue. 


Appeal from the Board of Tax Appeals 
Brief for the Appellant. 


I. 

STATEMENT OF THE CASE. 

1. The appellant, a dealer in chinaware and kindred 
articles, during the fiscal year ended January 31, 1921, 
rented for storage purposes a building known as the 
Eagle Street warehouse. It did not have a written 
lease on the said building, neither was there any ar¬ 
rangement as to how long appellant’s tenancy was to 
continue, or for reimbursing it for any amounts ex¬ 
pended by it for repairs or improvements, but the ap- 
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pellant occupied the same as a month to month tenant, 
paying therefor a monthly rental of $1,750.00. 

2. During the fiscal year ended Januar>^ 31, 1921, in 
order to adapt the building to its needs as a store¬ 
house, the appellant made and paid for certain neces¬ 
sary improvements thereon, such as erecting parti¬ 
tions, installing an elevator, etc. The cost to the ap¬ 
pellant of these improvements was $7,084.69. 

3. In its income and profits tax return for the fiscal 
year ended Januarj^ 31, 1921, the appellant deducted 
from its gross income the aforesaid sum of $7,084.69, 
claiming that it represented an ordinary and necessary 
expense paid or incurred by it during the taxable year 
in carrying on its trade or business, ‘‘including * * * 
payments required to be made as a condition to the 
continued use or possession of property to which the 
corporation has not taken or is not taking title, or in 
which it has no equity,” and that the said sum was 
therefore deductible under Section 234(a) (1) of the 
Revenue Acts of 1918 and 1921. 

4. This deduction was disallowed by the Commis¬ 
sioner thereby resulting in a part of the deficiency of 
$7,669.66 for the fiscal year ended January 31, 1921, as 
set forth by the Commissioner in his letter of October 
15, 1925, from which letter the appellant appealed to 
the United States Board of Tax Appeals. 

5. The said appeal was submitted to the Board on 
February 28,1927, on the company’s petition, the Com¬ 
missioner’s answer, and a written stipulation and 
agreed statement of facts. On June 17, 1927, the said 
Board promulgated its findings of fact and opinion 
sustaining the aforesaid action of the Commissioner, 
and on June 21, 1927, ordered and decided that there 
was a deficiency of $7,669.66 for the fiscal year ended 
January 31, 1921. 
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II. 

THE QUESTION INVOLVED. 

Is the appellant allowed to deduct from gross in¬ 
come for its fiscal year ended January 31, 1921, under 
Section 234 (a) (1) of the Revenue Acts of 1918 and 
1921, amounts expended by it during the said year for 
the purpose of improving and adapting for use in its 
business a building rented and occupied by it as a 
month to month tenant and of which building it had no 
lease or legal or equitable ownership? 

III. 

ERRORS RELIED UPON BY APPELLANT. 

1. That the Board erred in holding and deciding that 
the sum of $7,084.69, representing the amount paid by 
the appellant during the fiscal year ended January 31, 
1921, for certain improvements on the storehouse 
rented by it as a tenant from month to month, was not 
an ordinary and necessary expense within the meaning 
of Sections 234(a) (1) of the Revenue Acts of 1918 
and 1921. 

2. That the Board erred in holding and deciding that 
under the provisions of the aforesaid Acts of Con¬ 
gress the said sum of $7,084.69 w’as not deductible from 
the appellant’s gross income for the fiscal year ended 
January 31, 1921, in computing its net income for that 
year. 

3. That the Board erred in overstating the appel¬ 
lant’s net income for the fiscal year ended January 31, 
1921, by the said sum of $7,084.69. 

4. That the Board erred in approving the amount of 
the deficiency determined by the respondent in his let¬ 
ter of October 15, 1925. 
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5. That the Board erred in entering judgment for the 
respondent. 

6. That the Board erred in ordering and deciding, 
upon redetermination, that there was a deficiency for 
the fiscal year ended January 31, 1921, in the amount 
of $7,669.66. 

IV. 

POINTS AND AUTHORITIES. 

(a) Section 234(a)(1) of both the Revenue Act of 
1918 (Act approved Feb. 24, 1919, 40 Stat. L. 1057- 
96, C. 18) and the Revenue Act of 1921 (Act approved 
Nov. 23, 1921, 42 Stat. L. 227, C. 136) authorize the 
deduction in computing the net income of a corpora¬ 
tion of— 

“All the ordinary and necessary expenses paid 
or incurred during the taxable year in carrying 
on any trade or business, including * * ♦ rent¬ 
als or other payments required to be made as a 
condition'to the continued use or possession of 
property to which the corporation has not taken 
or is not taking title, or in which it has no equity.’^ 

(b) Section 215(b) of the Revenue Act of 1918 and 
Section 215(a)(2) of the Revenue Act of 1921, pro¬ 
viding that in computing net income no deduction shall 
in any case be allowed in respect of— 

“Any amount paid out for new buildings or 
for permanent improvements or betterments made 
to increase the value of any property or estate,’’ 

relate to amounts paid out to increase the value of 
any property or estate owned by the taxpayer or in 
which the taxpayer has an interest, and not to ex¬ 
penditures on property to which the taxpayer has no 
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legal or equitable right or title. Dutfy v. Central Ry. 
Co. of N. J., 268 U. S. 55; 45 Sup. Ct. 429. 

(c) Section 234(a)(7) of the Revenue Acts of 1918 
and 1921, providing that in computing the net income 
of a corporation there shall be allowed as a deduc¬ 
tion— 


reasonable allowance for the exhaustion, 
wear and tear of property used in the trade or 
business * * 

relates to property owned by the taxpayer and does 
not allow the deduction to be taken by a corporation 
which does not own the property, but merely uses it 
in its trade or business. Appeal of The Belt Railway 
Co. of Chicago, 9 B. T. A. 304; Appeal of Ostheimer, 
1 B. T. A. 18; Wiener v. Weiss, 17 Fed. (2d) 650. 

ARGUMENT. 

It is agreed that the property on which the money 
was expended for improvements did not belong to 
the appellant, nor did the appellant have a lease of 
the property; that it occupied the premises as a month 
to month tenant; that the property belonged to Au¬ 
gusta B. Bowman; that there was no definite arrange¬ 
ment as to the duration of the appellant’s tenancy 
of the premises or for reimbursement of the appellant 
for any amounts expended by it for repairs, improve¬ 
ments or betterments; that the improvements made 
by the appellant were ‘‘to better adapt the said Eagle 
Street warehouse to its needs as a storehouse;” and 
that the improvements are of a fixed nature and can 
not be economically removed by the petitioner upon 
vacating the building but must be regarded as forming 
a part of the realty. (R. pp. 11-12.) 
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Under the foregoing agreed facts, it necessarily fol¬ 
lows that the permanent and fixed improvements made 
by the appellant on the building occupied by it as a ten¬ 
ant at will became, upon their completion, a part and 
parcel of the property of the owner of the building, 
“and was subject to taxation in her as of that date.’^ 
City of Oakland v. Albers Bros. Milling Co. (Cal. 
App.) 184 Pac. 868; Cr^^an v. Wardell, 263 Fed. 248, 
249; Miller v. Gearin, 258 Fed. 225. “The regula¬ 
tion of the Treasury Department cannot be applied 
to such a statement of facts; if so intended, it must 
give way, as the department has no power to abro¬ 
gate a substantive rule of law.” Cryan v. Wardell, 
supra, p. 249. 

Prior to September, 1920, the Commissioner’s regu¬ 
lations provided that the value of such improvements 

“is gain or profit to the lessor at the end of 
the lease term, and is to be accounted for at that 
time.” 

The situation described is the reverse of the one 
at bar, which deals with the tax liability of the person 
making the improvements. It is applicable, however, 
because a transaction resulting in income to one party 
must necessarily result in expenditure to the other. 

In the cases of Cryan v. Wardell, 263 Fed., 248, 
and Miller v. Gearin, 257 Fed., 225, land was leased 
for a term of years and a building erected thereon. The 
leases were canceled in 1916 and tax assessed against 
the lessor on the authority of Regulations 33, as fol¬ 
lows: 


“Permanent improvements under lease or rent¬ 
al contracts.—^When improvements become a part 
of real estate, the difference between cost of the 
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improvements and allowable depreciation during 
the lease term is gain or profit to the lessor at 
the end of the lease term and is to be accounted 
for as income at that time.’’ 

In both cases the court held the regulations invalid, 
‘‘as the Department has no power to abrogate a sub¬ 
stantive rule of law.” In the Miller case the court 
stated: 

“The lessor acquired nothing in 1916 save the 
possession of that which for many years had been 
her own.” 

As a result of the Crvan and Miller decisions the 
Treasury Department, in T. D., 3062, dated September 
1, 1920, amended Article 48 of Regulations 45 so that 
the value of the improvements by the lessee was 
treated as income to the lessor at the time the build¬ 
ing or improvements were completed. The Treasury 
Department in interpreting the Revenue Act of 1918 
still insists that the lessor must include as income the 
value of improvements made by the lessee at the time 
the improvements were completed. Under Regula¬ 
tions 62, promulgated under the 1921 Act, the lessor 
for the first time was given the option of spreading 
the value of the improvements over the term of the 
lease or of taking the total value as income at the time 
the improvements were completed. 

In the case at bar there was no lease and therefore 
no period of time beyond the year in which the im¬ 
provements were made over which to spread the cost 
thereof. In this dilemma the Board modified the rule 
prescribed by the Commissioner and held that the cost 
of the improvements should be spread over their use¬ 
ful life in the appellant’s business—thereby allowing 
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the appellant a deduction for ‘‘exhaustion, wear and 
tear’’ of property to which it had no right, title or 
interest. This can not be legally allowed. The Belt 
Railway Co. of Chicago v. Commissioner of Internal 
Revenue, 9 B. T. A. 304; Article 164, Regulations 45; 
Wiener v. Weiss, 17 Fed. (2d) 650. 

In Wiener v. Weiss, supra, Judge Westenhaver held 
that the taxpayer, who was lessee under 99-year leases, 
renewable forever, was not entitled to deduct from his 
gross income annual allowances for depreciation of 
buildings on the leased premises. As stated by Judge 
Westenhaver: 

“Depreciation has never been allowed except 
to replace capital investment.” 

The error of the Commissioner and the Board of 
Tax Appeals in the case at bar was caused by their 
failure to distinguish between the so-called “capital 
expenditures” which constitute additions to the capital 
of the taxpayer, and those expenditures of the same 
general nature which constitute additions to the capital 
of another, but which are ordinary and necessary ex¬ 
penses of the taxpayer. 

In the first instance, a taxpayer utilizes income for 
the purpose of increasing or improving his capital in¬ 
vestment and is not entitled under the income tax laws 
to deduct the amounts so expended from gross income 
in any one year. Instead, he is required to “capital¬ 
ize” and depreciate them over the period of their use¬ 
ful life. In the second instance, the taxpayer does not 
increase or improve his own capital investments, but 
does increase the capital of another and depletes his 
own income. Under these circumstances he is entitled 
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to deduct the amount of money so expended from gross 
income in determining his net taxable income under the 
Revenue Acts. (Section 234(a)(1), ante, p. 4. 

Capital ^ is briefly and accurately defined in Bou- 
vier’s Law Dictionary as follows: 

“It is the fund upon which it transacts its busi¬ 
ness, which would be liable to its creditors, and in 
case of insolvency pass to a receiver. Interna¬ 
tional Life Assur. Co. Soc. of London v. Commr’s 
of Taxes, 26 Barb. (N. Y.), 318.” 

Corpus Juris, vol. 9, at page 1278, quotes many def¬ 
initions of “capital,” all of which emphasize that it is 
the fund to which creditors look for payment, and none 
of which could include the expenditures here involved. 
In the case at bar the improvements made to the Eagle 
Street warehouse passed forever beyond the reach of 
the appellant’s creditors in the fiscal year 1921. They 
clearly were not part of the “capital” of the appellant. 

The money spent by the plaintiff on improvements 
to the Eagle Street warehouse is no longer a fund upon 
which it transacts its business; it is not liable to the 
appellant’s creditors; nor, in case of insolvency, would 
it pass to a receiver. The money has been expended 
and exhausted in the operation of its business. This 
expense, being necessary to carry on the business of 
the appellant and being payments required on prop¬ 
erty to which the appellant had no title and to which 
it did not expect to obtain title and in which it had no 
equity, is such an expenditure as is specifically allow¬ 
able as a deduction under Section 234(a)(1) of the 
Revenue Acts of 1918 and 1921. 

In Duffy V. Central Ry. Co. of N. J., 268 U. S. 55, 
45 Sup. Ct. 429, the taxpayer was lessee under a 999- 
year lease of certain property and lessee under 30-year 
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leases of certain other property. It made permanent 
improvements and betterments the cost of which it 
attempted to deduct as expenses in the years in which 
the expenditures were made. The court held that the 
taxpayer could not claim the entire amounts in any 
one year, but must exhaust the cost by depreciation 
over the life of the improvements or, in cases where 
the leases were of short duration, amortize the cost 
over the life of the lease. 

The distinction between the Central Ry. Co. of N. J. 
case and the case at bar, is that the railway company 
had a lease while the appellant did not. The railway 
company, therefore, had an interest in the property, 
while the appellant here had none. 

The Board in its decision of this case relied upon 
its own decisions in Walle & Co. Ltd., 1 B. T. A. 1064; 
Sentinel Publishing Co., 2 B. T. A. 1211; Thatcher 
Medicine Co., 3 B. T. A. 154; Wm. Scholes & Sons, 
Inc., 3 B. T. A. 600; and Wm. Greilich & Sons, Inc., 3 
B. T. A. 1333. 

The Appeal of Walle & Co., Ltd., was decided by the 
Board without an opinion, but the findings of fact show 
that the building on which the improvements were 
made was ‘‘owned by Mrs. B. J. Walle, the owner of 
the majority of its (petitioner’s) stock and the wife of 
its president.” The Board was undoubtedly improp¬ 
erly influenced by that fact, which legally, is of no sig¬ 
nificance. 

It seems that in the Sentinel Publishing Company 
case the taxpayer’s lease expired on December 31, 
1919, which was the same year in which the expenses 
for the improvements were incurred. Consequently, 
there was no remaining years of the lease over which 
to prorate such expenditures. In such a situation, we 
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submit that the remaining life of the lease was that 
portion remaining from the date the improvements 
were made to December 31, 1919, and since the entire 
remaining period was within the tax year, the entire 
amount of the expenditure should have been allowed as 
a deduction in said year. The Board, however, took 
a different view, saying: 

‘‘The building was owned by the owner of the 
majority stock of the taxpayer and had been occu¬ 
pied by it under the same arrangement since the 
date of incorporation in 1911. If the taxpayer 
had held a lease for a definite period it would have 
been entitled to spread the amount expended for 
improvements over the remaining period of the 
lease. The right to exhaust the cost of capital 
additions over a period shorter than their phys¬ 
ical life depends upon proof that the usefulness 
of property to taxpayer as an income-producing 
factor will terminate prior to the end of the phys¬ 
ical life of such property. Where the weight of 
evidence shows, as in this case, that the occupancy 
of the premises by the taxpayer was for an in¬ 
definite period, the allowance for exhaustion, wear 
and tear must be based upon the physical life of 
the property.’’ 

The foregoing quotation from the Board’s opinion 
is self-contradictory, it says that “if the taxpayer had 
held a lease for a definite period it would have been 
entitled to spread the amount expended for improve¬ 
ments over the remaining period of the lease.” The 
facts show that the taxpayer held a lease for a defi¬ 
nite period at the time the improvements were made, 
which lease expired December 31, 1919. According 
to the Board’s own reasoning it should have allowed 
the deduction of the entire amount of the cost of the 
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improvements in the year 1919. The Board, however, 
was obviously influenced by the fact that the ‘‘build¬ 
ing was owned by the owner of the majority of stock 
of the taxpayer and had been occupied by it under 
the same arrangement since the date of incorporation 
in 1911.’’ 

Legally, we see no justification for a distinction be¬ 
tween a case where the lessor owns stock in the cor¬ 
poration and one where he owns no stock in the corpo¬ 
ration, or w’hether he is a majority stockholder or a 
minority stockholder. Since the Board has made this 
distinction, hownver, wn are interested to learn what 
the distinction is and how much stock a lessor must 
own in the corporation before the distinction arises. 
Is there to be one construction of the law w^hen a 
building is rented from a man who owns one share 
of stock in the corporation and another construction 
where the building is rented from a man who is a 
non-stockholder, and if the distinction is not made as 
a result of the ownership of one share of stock, at 
just point does it arise? We submit that legally there 
is no such distinction. The individual and the stock¬ 
holder are separate and distinct entities as has been 
held in decisions too numerous to mention. 

In the Appeal of Thatcher Medicine Co. and Appeal 
of Wm. Scholes & Sons, Inc., we again encounter the 
situation where the premises upon which the improve¬ 
ments were made belonged to stockholders of the tax¬ 
payer—a fact which led the Board into error in the 
case at bar and other cases. 

In Appeal of Elmira Arms Co., 7 B. T. A. 703, de¬ 
cided by the Board subsequently to the decision in the 
case at bar, the taxpayer claimed the right to deduct 
in the year the expense was incurred the entire cost 
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of a building constructed on the property of another. 
The Commissioner had allowed the taxpayer to amor¬ 
tize the cost over a period of five years, but at the 
^hearing before the Board the Commissioner contended 
that he had erred in so doing. The Board said: 

“There is nothing in the evidence upon which 
we may fix a proper deduction at any other 
amount than that determined by the Commis¬ 
sioner.’’ 

The Board’s statement emphasizes the weakness of 
its decision. The facts of the case show that the tax¬ 
payer did not have a lease of the premises upon which 
the building was constructed, but was a tenant at will. 
The owner of the fee in a lot upon which the building 
was constructed, and consequently of the building, w'as 
president and majority stockholder of the taxpayer 
(the tenant). This fact apparently influenced the 
Board’s decision, and it did not pretend to disregard 
it, as in the case at bar. On the contrary, it frankly 
relied upon its own prior decisions in Sentinel Pub¬ 
lishing Co., 2 B. T. A. 1211; Thatcher Medicine Co., 
3 B. T. A. 154; Wm. Scholes & Sons, Inc., 3 B. T. A. 
598, where the same element was present. 

The Commissioner was correct in saying, in the El¬ 
mira Arms Co. case, that he erred in allowing the co&t 
of the building to be exhausted by depreciation over 
a period of five years, but the Board was also correct 
in saying that it could not determine any other pe¬ 
riod—naturally, since the building did not belong to 
the taxpayer it had no right to a deduction for depre¬ 
ciation over any term of years. 

In the case of Wheeling Tire Co. v. Commissioner 
(U. S. Circuit Court of Appeals, 4th Circuit, uiire- 
ported to date), Prentice-Hall Fed. Tax Service, Sec. 
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1078, the Court reversed the Board of Tax Appeals, 
and held that where a taxpayer purchased an oil-burn¬ 
ing device which proved to be worthless, the purchase 
price could be deducted from gross income in the year^ 
of the purchase. The Board held that because the 
purchase was a ‘‘capital investment^ it could not be 
charged off. The situation is the same in principle 
as the case at bar. In the Wheeling Tire Co. case 
the taxpayer exhausted its capital by purchasing 
worthless equipment—in the case at bar the taxpayer 
exhausted its capital by expending it on some one 
else’s property. 

Appeal of National City Bank of Seattle, 1 B. T. A. 
139, in which the Board’s decision was sustained by 
the Court of Claims, 64 Ct. Cls. (No. E-228, uiiro- 
ported to date) is not in point, because in that case 
the Board and the Court of Claims found that tax¬ 
payer was lessee of the premises under a five-year 
lease. 

In the case at bar there was no lease; the appellant 
had no right, title or interest in the property on which 
the improvements were made; it was not taking title 
to the same; and when it spent its money thereon such 
expenditure did not operate to increase its own capital, 
but was an ordinary and necessary expense and de¬ 
ductible as such from its gross income. 

CONCLUSION. 

It is respectfully submitted that the decision and 
judgment of the Board of Tax Appeals should be re¬ 
versed. 

Chester A. Gwinn, 
Attorney for the Appellant, 
Munsey Building, Washington, D. C. 
Humphreys & Day, 

Of Counsel. 
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In the Court of Appeals of the District 

of Columbia 


No. 4720 

The George H. Bowman Company, appellant 

V. 

The Commissioner of Internal Revenue 


ON REVIEW OF DECISION OF THE UNITED STATES BOARD 

OF TAX APPEALS 


BRIEF FOR APPELLEE 


PREVIOUS OPINION IN THE PRESENT CASE 

The only previous opinion in this case is that of 
the United States Board of Tax Appeals (R. 15), 
which is reported at 7 B. T. A. 399. 

JURISDICTION 

Appeal was taken from a decision of the United 
States Board of Tax Appeals under Sections 1001-3 
of the Revenue Act of 1926 (c. 27, 44 Stat. 9, 109) 
and is filed in this court by stipulation (R. 21) 
under Section 1002 of that Act. The petition for 
review was filed on December 12, 1927, within six 

( 1 ) 
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months after the entry of the final order deter¬ 
mining the deficiency. (R. 17.) 

QUESTION INVOLVED 

The question, involved is whether in the tax¬ 
payer’s income and profits tax return for the fiscal 
year ending January 31, 1921, there should be de¬ 
ducted from gross income as a business expense, 
under Section 234 (a) (1) of the Revenue Acts of 
1918 and 1921, the entire cost of improvements in¬ 
stalled in a warehouse occupied under a month to 
month tenancy without any definite arrangement 
as to the duration of its occupancy or whether 
there should be allowed as a deduction an amount 
equivalent to a proportionate part of such cost, 
based on the useful life of the improvements in its 
trade or business. 

STATEMENT OF FACTS 

On October 15, 1925, the Commissioner of In¬ 
ternal Revenue sent by registered mail to the tax¬ 
payer, The George H. Bowman Company, appel¬ 
lant herein, a letter notifying the taxpayer of the 
Commissioner’s determination of a deficiency in 
its income and excess profits taxes for the fiscal 
year ending January 31, 1921, in the amount of 
$7,669.66. Thereafter and within sixty days from 
the mailing of said letter the taxpayer filed a peti¬ 
tion with the United States Board of Tax Appeals 
in which it was alleged that the Commissioner had 
committed error in his determination of such 
deficiency. 
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On February 28, 1927, a hearing was had before 
the United States Board of Tax Appeals upon a 
stipulation and agreed statement of facts. On June 
17, 1927, the Board rendered its decision in the 
case, and on June 21,1927, the Board issued its final 
order of redetermination, in which it sustained the 
action of the Commissioner and determined the defi¬ 
ciency to be $7,669.66. 

This appeal relates only to that portion of the 
deficiency which is concerned with the amount of 
the deduction allowable to appellant in its return 
for the fiscal year ending January 31, 1921, with 
respect to the cost of making certain improvements 
to property occupied by it under a month-to-month 
tenancy and used as a warehouse. (R. 5, 6,10-16.) 
The Board ^s findings of fact (R. 13-15) are in ac¬ 
cord with the agreed facts and may be summarized 
as follows: 

The George H. Bowman Company was and is an 
Ohio corporation engaged in business as a manu¬ 
facturer, importer, wholesaler, and retailer of 
chinaware, glassware, etc., with its principal ofl&ce 
at Cleveland. It requires considerable storage 
space to carry its stock in trade. During the fiscal 
year ending January 31,1921, for storage purposes 
it rented a building known as the Eagle Street 
Warehouse from the owner thereof, Augusta B. 
Bowman, who is a stockholder of appellant. The 
George H. Bowman Company, to the extent of own¬ 
ing 490 shares. Her husband, George H. Bowman, 
was the owner of more than fifty per cent of the 


4 


outstanding issued stock of appellant during the 
taxable year in question. 

Appellant has not and did not have during the 
taxable year involved a lease on the Eagle Street 
Warehouse but occupied it as a month to month 
tenant, paying therefor a monthly rental of $1,750. 
There is not now and there never has been any defi¬ 
nite arrangement as to the duration of appellant’s 
tenancy of the warehouse, nor as to the reimburse¬ 
ment of appellant by the owmer of the property for 
any amounts expended by it in the repair, improve¬ 
ment, or bettei-ment of the warehouse. 

During the taxable year appellant installed in 
the Eagle Street Warehouse an elevator, fire doors, 
partitions, and plumbing in order to adapt the 
building to its needs as a storehouse. All of these 
improvements are of a fixed nature and can not be 
economically removed by appellant upon vacating 
the building, but must be regarded as forming a part 
of the realty. The entire cost of purchasing and 
installing this property was $7,084.69. 

The taxpayer deducted the amount of $7,084.69 as 
a business expense in its income and profits tax 
return for the fiscal year ending January 31, 1921. 
In the audit of this return the Commissioner dis¬ 
allowed the deduction on the theory that the cost 
of the improvements represented a capital expendi¬ 
ture which might be recovered only by means of 
annual charges for depreciation over the useful 
life of the property. (R. 5, 6.) The Board of Tax 
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Appeals sustained the Commissioner. From the 
decision of the Board the taxpayer appeals. 

STATUTES AND REGULATIONS INVOLVED 

The Revenue Act of 1921 (c. 136, 42 Stat. 227) 
contains the following provision: 

Sec. 205. (a) That if a taxpayer makes 
return for a fiscal year beginning in 1920 
and ending in 1921, his tax under this title 
for the taxable year 1921 shall be the siun of: 
(1) the same proportion of a tax for the en¬ 
tire period computed under Title II of the 
Revenue Act of 1918 at the rates for the 
calendar year 1920 which the portion of such 
period falling within the calendar year 1920 
is of the entire period, and (2) the same pro¬ 
portion of a tax for the entire period com¬ 
puted under this title at the rates for the 
calendar year 1921 which the portion of such 
period falling within the calendar year 1921 
is of the entire period. 

The provisions of the Revenue Act of 1918 (c. 18, 
40 Stat. 1057) and the provisions of the Revenue 

Act of 1921 are identical in so far as the question 
here involved is affected by them. Hence only the 

provisions of the Revenue Act of 1918 will be 
quoted. The material provisions are: 

Sec. 212. (b) The net income shall be com¬ 
puted upon the basis of the taxpayer’s an¬ 
nual accounting period (fiscal year or calen¬ 
dar year, as the case may be) in accordance 
with the method of accounting regularly em¬ 
ployed in keeping the books of such tax- 
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payer; but if no such method of accounting 
has been so employed, or if the method em¬ 
ployed does not clearly reflect the income, 
the computation shall be made upon such 
basis and in such manner as in the opinion 
of the Commissioner does clearly reflect the 
income. * * * 

Sec. 234. (a) That in computing the net 
income of a corporation subject to the tax 
imposed by section 230 there shall be allowed 
as deductions: 

(1) All the ordinary and necessary ex¬ 
penses paid or incurred during the taxable 
year in carrying on any trade or business, 
including a reasonable allowance for salaries 
or other compensation for personal services 
actually rendered, and including rentals or 
other pajTnents required to be made as a 
condition to the continued use or possession 
of property to which the cor])oration has not 
taken or is not taking title, or in which it 
has no equity; 

***** 

(7) A reasonable allowance for the ex¬ 
haustion, wear, and tear of property used in 
the trade or business, including a reason¬ 
able allowance for obsolescence; * * * 

Sec. 235. That in computing net income 
no deduction shall in any case be allowed in 
respect of any of the items specifled in 
section 215. 

Sec. 215. That in computing net income 
no deduction shall in any case be allowed in 
respect of— 

***** 
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(b) Any amount paid out for new build¬ 
ings or for permanent improvements or bet¬ 
terments made to increase the value of any 
property or estate. 

Regulations 45 (1920 Edition), which were 
adopted under the Revenue Act of 1918 pursuant to 
statutory authority and are applicable to the tax¬ 
able year involved, contain provisions which are 
pertinent to the question presented in this case, as 
follows : 

Art. 24. METHODS OF ACCOUNT¬ 
ING.—It is recognized that no uniform 
method of accounting can be prescribed for 
all taxpayers, and the law contemplates that 
each taxpayer shall adopt such forms and 
systems of accounting as are in his judgment 
best suited to his purpose. Each taxpayer is 
required by law to make a return of his true 
income. He must, therefore, maintain such 
accounting records as will enable him to do 
so. * * * Among the essentials are the 
following: 

« » * « # 

(2) Expenditures made during the year 
should be properly classified as between capi¬ 
tal and income; that is to say, the expendi¬ 
tures for items of plant, equipment, etc., 
which have a useful life extending substan¬ 
tially beyond the year should be charged to 
a capital account and not to an expense 
account; and 

(3) In any case in which the cost of capital 
assets is being recovered through deductions 
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for wear and tear, depletion, or obsolescence 
any expenditure (other than ordinaiy re¬ 
pairs) made to restore the property or pro¬ 
long its useful life should be charged against 
the property account or the appropriate 
reseiwe and not against current expenses. 

Art. 101. Business expenses. —Business 
expenses, whether subtracted from total re¬ 
ceipts in computing gross income or deducted 
from gross income in computing net income, 
include all items entering into what is 
ordinarily known as the cost of goods sold, 
together with selling and management ex¬ 
penses, except such classes of items as are 
treated in articles 121 to 268. Among the 
items to be treated as business expenses are 
material, labor, supplies, and repairs in the 
case of a manufacturer, while a merchant 
would include his purchases of goods bought 
for resale. In either case the amount to be 
taken as a deduction in any year should be 
determined by taking into consideration the 
inventory at the beginning and end of the 
year. Other items that may be included as 
business expenses are reasonable compensa¬ 
tion for the services of officers and employees, 
advertising and other selling expenses, 
together with insurance premiums against 
tire, storm, theft, accident, or other similar 
losses in the case of a business, and rental for 
the use of business property. * * * 

Art. 109. Rentals. — * * * ^he cost 

borne by a lessee in erecting buildings or mak¬ 
ing permanent improvements on ground of 
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which he is lessee is held to be a capital 
investment and not deductible as a business 
expense. In order to return to such tax¬ 
payer his investment of capital, an annual 
deduction may be made from gross income 
of an amount equal to the total cost of such 
improvements divided by the number of 
years remaining of the term of lease, and 
such deduction shall be in lieu of a deduction 
for depreciation. If the remainder of the 
term of lease is greater than the probable 
life of the buildings erected, or of the 
improvement made, this deduction shall take 
the form of an allowance for deprecia¬ 
tion. * * * 

Art. 161. Depreciation.—A reasonable al¬ 
lowance for the exhaustion, wear and tear, 
and obsolescence of property used in the 
trade or business may be deducted from 
gross income. For convenience such an al¬ 
lowance will usually be referred to as depre¬ 
ciation, excluding from the term any idea of 
a mere reduction in market value not result¬ 
ing from exhaustion, wear and tear, or ob¬ 
solescence. The proper allowance for such 
depreciation of any property used in the 
trade or business is that amount which 
should be set aside for the taxable year in 
accordance with a consistent plan by which 
the aggregate of such amounts for the useful 
life of the property in the business will suf¬ 
fice, with the salvage value, at the end of such 
useful life to provide in place of the property 
its cost, or its value as of March 1, 1913, 
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if acquired by the taxpayer before that 
date. * * * 

Art. 164. Capital sum recoverable 

THROUGH DEPRECIATION ALLOWANCES. —The 

capital sum to be replaced by depreciation al¬ 
lowances is the cost of the property in re¬ 
spect of which the allowance is made, except 
that in the case of property acquired by the 
taxpayer prior to March 1, 1913, the capital 
sum to be replaced is the fair market value of 
the property as of that date. In the absence 
of proof to the contrary, it will be assumed 
that such value as of March 1, 1913, is the 
cost of the property less depreciation up to 
that date. To this sum should be added from 
time to time the cost of improvements, addi¬ 
tions, and betterments, the cost of which is 
not deducted as an expense in the taxpayer’s 
return, and from it should be deducted from 
time to time the amount of any definite loss 
or damage sustained by the property through 
casualty, as distinguished from the gradual 
exhaustion of its utility which is the basis of 
the depreciation allowance. * * * 

Art. 165. Method of computing deprecia¬ 
tion ALLOWANCE. — The capital sum to be re¬ 
placed should be charged off over the useful 
life of the property either in equal annual in¬ 
stallments or in accordance with any other 
recognized trade practice, such as an appor¬ 
tionment of the capital sum over units of 
production. Whatever plan or method of 
apportionment is adopted must be reasonable 
and should be described in the return. 
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Art. 166. Modification of method of computing 
DEPRECIATION.— If it develops that the useful life 
of the property has been underestimated, the plan 
of computing depreciation should be modified and 
the balance of the cost of the property, or its fair 
market value as of March 1, 1913, not already pro¬ 
vided for through a depreciation reserve or de¬ 
ducted from book value, should be spread over the 
estimated remaining life of the property. * * * 

Art. 293. Capital expenditures. —^Amounts paid 
for increasing the capital value or for restoring 
the depreciated value of property are not deducti¬ 
ble from gross income. See section 214 (a) (8) of 
the statute and article 161. Amounts expended for 
securing a copyright and plates, which remain the 
property of the person making the payments, are 
investments of capital. The cost of defending or 
perfecting title to property constitutes a part of 
the cost of the property and is not a deductible ex¬ 
pense. The amount expended for architect’s serv¬ 
ices is part of the cost of the building. Commis¬ 
sions paid in purchasing securities are a part of 
the cost price of such securities. Commissions 
paid in selling securities are an offset against the 
selling price- Expenses of the administration of 
an estate, such as court costs, attorney’s fees, and 
executor’s commissions, are chargeable against the 
corpus of the estate and are not allowable deduc¬ 
tions. Amounts to be assessed and paid under an 
agreement between bondholders or stockholders of 
a corporation, to be used in a reorganization of 
the corporation, are investments of capital and 
not deductible for any purpose in returns of 
Income. * * * 
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The corresponding provisions of Regulations 62, 
which were adopted luider the Revenue Act of 1921 
pursuant to statutory authority, are identical in all 
material respects and will not be quoted. 

SUMMABY OF ABGUMENT 

In its appeal to the Board of Tax Appeals the 
appellant had the burden of disproving the deter¬ 
mination of the Commissioner of Internal Revenue. 
W, K, Henderson Iron Works and Supply Co, v. 
Blair, 25 F. (2d) 538; Avery v. Commissioner of 
Internal Revenue, 22 F. (2d) 6; Brown v. Commis¬ 
sioner of Internal Revenue, 22 F. (2d) 797; F, G, 
Bishoff V. Commissioner of Internal Revenue, unre¬ 
ported, decided by Circuit Court of Appeals for the 
Third Circuit May 25, 1928, and published in the 
Prentice-Hall Federal Tax Service for 1928, Vol. I, 
par. 1609. The Board has held that the taxpayer 
did not sustain this burden. (R. 16.) There is 
ample evidence to sustain the conclusion of the 
Board in this respect. (R. 11,12,14,15.) 

Considering the case on the merits alone, the tax¬ 
payer is not entitled to deduct the item of $7,084.69 
as a business expense for the reason that the case 
is controlled by the decision of the Supreme Court 
in Duffy v. Central Railroad Company of 'New 
Jersey, 268 U. S. 55, and by the decision of Na¬ 
tional City Bank of Seattle v. United Stales, un¬ 
reported, decided by the United States Court of 
Claims November 27, 1927, and published in the 
Prentice-Hall Federal Tax Service for 1927, par. 
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2950-Q. Certiorari was denied by the Supreme 
Court, 48 Sup. Ct. 301. 

Those decisions definitely established that a tax¬ 
payer who makes permanent improvements to prop¬ 
erty which he occupies as a tenant with the expec¬ 
tation of using the improvements in his trade or 
business for a period extending substantially be¬ 
yond the taxable year may not deduct their total 
cost as a business expense in a single year but may 
only recover their cost by annual charges for 
depreciation or exhaustion. 

The facts in the instant case bring it within the 
rule of those decisions. Under them and under the 
statutes and regulations involved, the taxpayer’s ex¬ 
penditure constituted a capital expenditure which 
may not be deducted as a business expense but may 
be recovered through annual charges for deprecia¬ 
tion. Such depreciation has been allowed and af¬ 
fords the taxpayer all of the relief to which it is 
entitled. 

ABGUMENT 

I 

The burden of proof was on the appellant to establish the 
incorrectness of the deficiency asserted by the Conunis- 
sioner and it did not sustain it 

The Commissioner found as a fact that the ex¬ 
penditure of $7,084.69 for improvements on the 
warehouse occupied by the appellant represented a 
capital expenditure which did not constitute an 
allowable deduction and allowed the appellant a 
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deduction for depreciation of the improvements. 
(R. 6.) The Commissioner’s determination dis¬ 
closed a deficiency, and the taxpayer appealed from 
his determination to the Board of Tax Appeals. 
Rule 30 of the Board provides as follows: 

The burden of proof shall be upon the 
petitioner, except that in respect of any new 
fact pleaded in his answer it shall be upon 
the respondent. 

The courts have recognized this rule and held 
that the Commissioner’s determination is prima 
facie correct, and the burden of proof before the 
Board of Tax Appeals is cast upon the taxpayer to 
disprove the deficiency determined by the Commis¬ 
sioner. Avery v. Commissioner, 22 F. (2d) 6 (C. 
C. A. 5th); Brown v. Commissioner, 22 F. (2d) 
797 (C. C. A. 5th); F. G. Bishoff v. Commissioner, 
Prentice-Hall Federal Tax Service for 1928, Vol. 
I, par. 1609 (C. C. A. 3rd). 

The same salutary rule has been recognized by 

this court in W, K, Henderson Iron Works and 
Supply Co, V. Blair, 25 F. (2d) 538. There this 
court held that in a case before the Board the burden 
of proof rested upon the taxpayer to establish its 
right to the deduction claimed by it and disallowed 
by the Commissioner. 

These cases merely reiterate the long-established 
rule that in a suit to recover a tax the taxpayer 
always has the burden of proving facts establishing 
the invalidity of the tax. United States v. Ander- 
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son, 269 U. S. 422; United Stcdes v. Mitchell, 271 
U. S. 9. 

Did the appellant sustain the burden of disprov¬ 
ing the determination of the Commissioner that the 
expenditure of $7,084.69 represented a capital ex¬ 
penditure which was not deductible and that the 
only deduction which the appellant should be al¬ 
lowed by reason of the expenditure was a deduc¬ 
tion for depreciation ? To disprove this finding it 
was necessary for the appellant to show that the 
useful life of the improvements in its trade or busi¬ 
ness was not greater than a taxable year. Such a 
showing appellant failed to make. The record 
shows that no evidence whatever was offered on this 
point. The case was tried on a stipulation of facts 
(E. 10,11,12) which did not recite the duration of 
the appellant’s occupancy of the warehouse or the 
useful life of the improvements in its trade or 
business. Appellant apparently relied solely on the 
stipulation that it occupied the warehouse under a 
month-to-month tenancy without any definite ar¬ 
rangement as to the duration of such tenancy. In 
this state of the record the Board held appellant’s 
evidence insuflScient to disprove the determination 
of the Commissioner. The Board said (R. 15-16) : 

The additions and improvements in ques¬ 
tion had a useful life in petitioner’s busi¬ 
ness of more than a year and were of a 
capital nature. In order, therefore, for peti¬ 
tioner to become entitled to a deduction in 

9687—28 - 3 
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the taxable year on account of the expendi¬ 
ture in question of an amount in excess of a 
reasonable allowance for the exhaustion, 
wear and tear thereof, it must be clearly 
shown that the use of such improvements 
in petitioner’s business will teiminate prior 
to the end of their ordinary useful life. This 
has not been shown. The duration of peti¬ 
tioner’s tenancy of the building was indefi¬ 
nite and indeterminable. It occupied the 
premises at the will of the lessor, and until 
it appears that petitioner’s tenancy will end 
at some definite time it is entitled to a deduc¬ 
tion in the taxable year of no more than a 
reasonable allowance for the exhaustion of 
the cost of improvements over the useful life 
thereof. 

In view of this holding of the Board, which, as 
just pointed out, is amply supported by the state 
of the record, this court should dispose of the case 
by affirming the Board on the ground of failure of 
proof. 

II 

The cost of the improvements installed by the taxpayer is 
not deductible as a business expense under Section 234 
(a) (1) for the reason that their useful life in its trade 
or business was not confined to the taxable year ending 
January 31, 1921 

Laying aside the matter of the burden of proof 
and looking solely to the merits of the case, still 
appellant can not prevail. The case is clearly con¬ 
trolled by the principle of the decision of the 
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Supreme Court in the case of Duffy v. Central 
R. R. Co., 268 U. S. 55. 

The Duffy case raised the question as to whether 
the cost of additions and betterments to property 
leased by a railroad should be treated as business 
expenses under the provision of the Revenue Act 
of 1916, which corresponds with Section 234 (a) 
(1) of the Revenue Act of 1918 here involved, or 
whether they represented capital expenditures 
which the railroad company was prohibited from 
deducting. The taxpayer in that case had leases 
of certain property for 999 years and leases of 
other property various periods not in excess of 30 
years. The Supreme Court held that in neither 
case could the expenditures be deducted as business 
expenses for the year 1916, but that they consti¬ 
tuted capital expenditures subject to annual allow¬ 
ances for exhaustion or depreciation. 

To the same effect is National Cii>y Bank of 
Seattle v. United States (Ct. Cls.), reported in 
Prentice-Hall Federal Tax Service for 1927, par. 
2950-Q. In that case, which arose under the Reve¬ 
nue Act of 1918, the statute here involved, there 
was a verbal agreement, subsequently reduced to 
writing, whereby the bank was to occupy a certain 
building for a period of five years. It made altera¬ 
tions designed to adapt the building to banking 
purposes, such as the installation of cages, marble- 
work, etc., and sought to deduct their cost as a busi¬ 
ness expense for the year 1918. The Court of 
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Claims sustained the action of the Commissioner in 
disallowing the deductions, holding that the ex¬ 
penses represented capital expenditures. The 
Commissioner’s determination had first been sus¬ 
tained by the Board of Tax Appeals. The Court 
of Claims in its opinion stated that it had little to 
add to the opinion of the Board, with which it was 
in accord. .The Board’s opinion, 1 B. T. A. 139, 
which draws a clear and forceful distinction be¬ 
tween capital expenditures and business expenses, 
reads in part as follows (p. 142-143): 

It is impoi*tant to consider whether a 
lessee may deduct from gross income in ac¬ 
cordance with section 234 (a) (1) of the tax¬ 
ing act every payment which it may be re¬ 
quired to make under the covenants of the 
lease, or whether it is limited in making 
deductions under this paragraph to annual 
payments in the nature of expenses. There 
are clearly certain payments of this nature 
which it is privileged to deduct, such, for 
instance, as taxes paid upon the lessor’s 
property; payments for repairs made to the 
property; interest paid upon the bonds and 
dividends paid upon the stock of the lessor 
corporation. Payments made by a lessee for 
improvements upon the lessor’s premises are 
not an annual charge. They are not “ordi¬ 
nary and necessary expenses” of the lessee 
in the transaction of business for the year in 
which the payments are made, provided, of 
course, the term of the lease extends beyond 
the end of the taxable year. From the stand- 
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point of the lessee they represent an invest¬ 
ment of capital for improvements which will 
inure to the benefit of the lessee for the term 
of the lease, or for the term of the useful 
life of the improvements. 

The Board is clearly of the opinion that it 
was the intention of Congress to impose the 
income tax upon the annual gains, profits, 
and income of a taxpayer for the taxable 
year; that it w^as never its intention that a 
lessee taxpayer should be privileged to in¬ 
vest the profits of the year in improvements 
upon the lessor’s property and thereby 
escape income tax for the year in which the 
improvements are made. It appears to the 
Board that section 215 (b) of the taxing act 
above quoted is as applicable to a lessee cor¬ 
poration as to a lessor corporation. In 
either case the corporation making the im¬ 
provement expects to get the benefit of the 
improvement for a series of years; in either 
case the property or estate of the taxpayer 
is increased in value to the extent of the value 
to it of the improvement made. A lessor 
corporation making an improvement would 
clearly be entitled to deduct from gross in¬ 
come in its tax returns an amount represent¬ 
ing depreciation upon the improvement made 
by it; so likewise would the lessee corpora¬ 
tion making an improvement upon the les¬ 
sor’s property be entitled to deduct from 
gross income in its annual tax returns an 
amount representing the exhaustion of its 
investment, for, in opinion of the Board, the 
investment made by the lessee is “property 
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used in the trade or business” for which the 
lessee is entitled to a reasonable allowance 
for exhaustion. (Section 234 (a) (7), Reve¬ 
nue Act of 1918.) It is a fact of no impor¬ 
tance in this connection that the legal title 
to the improvements made vests immediately 
in the lessor. Cry an v. Wardell, 263 Fed. 
248; Miller v. Gearin, 258 Fed. 225. The 
equitable title and the right to possession are 
in the lessee so long as the covenants of the 
lease are kept. 

The Supreme Court subsequently denied cer¬ 
tiorari. (48 Sup. Ct. 301.) 

It is obvious that there is no difference in prin¬ 
ciple between the case at bar and the Duffy and the 
National City Bank of Seattle cases. In this case 
as in those the expenditures were made for perma¬ 
nent and fixed improvements. (R. 15; Appellant’s 

brief, p. 6.) It is true, as appellant suggests, that in 

• 

the Duffy case and the National City Bank case the 
taxpayers occupied the rented property under an 
agreement providing for a definite tenure and that 
in the present case there was no agreement as to the 
duration of the taxpayer’s tenure, but that is be¬ 
side the point. In neither of those decisions was the 
conclusion that the taxpayer might not deduct the 
expenditures as business expenses made to turn 
upon the existence of a fixed tenure by the lessee 
or tenant. The controlling factor in both decisions 
was that the probable useful life of the property in 
the taxpayer’s trade or business extended over a 
period of years. As the Board succinctly stated in 
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its opinion in the National Bank case, supra, ‘‘the 
corporation making the improvement expects to get 
the benefit of the improvement for a series of years” 
(P. 142). 

What were the expectations of the taxpayer in 
this case when it made the improvements and at 
the end of the taxable year when it was required 
to file its return? It was then occupying the ware¬ 
house under a month to month tenancy without any 
definite arrangement as to the duration of its ten¬ 
ancy, but the warehouse was owned by the wife of 
its principal stockholder. (R. 11, 14.) Ordinary 
business prudence must be imputed to the officers 
of appellant, and it must be considered either that 
they expected the corporation to remove the im¬ 
provements at the termination of its occupancy of 
the warehouse or that they expected the corpora¬ 
tion to continue to occupy the warehouse until the 
cost of the improvements had been returned to it 
through their use. 

There is some authority for considering that im¬ 
provements of this nature installed by a tenant in 
a building which it occupies for the purpose of en¬ 
abling it to carry on its business may be regarded 
as trade fixtures and may be removed by the tenant 
during or at the termination of its occupancy. 
Teaff V. Hewitt, 1 Ohio St. 511; Van Ness v. Pacard, 
2 Peters 137; Wiggins Ferry Co. v. O. dc M. Rwy., 
142 U. S. 396; The Commercial Tribune Building 
Company v. The Rapid Electrotype Company, 11 
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Ohio C. C. 488, 81 Ohio St. 521; Wagner v. The 
Cleveland and Toledo R, R. Co., 22 Ohio St. 563. 

It is not believed, however, that it is material to 
this controversy whether the improvements were 
trade fixtures subject to removal or whether they 
were not, for, in any event, the taxpayer did not 
expect their useful life in its trade or business to be 
limited to a taxable year. It is inconceivable that 
the officers of the appellant made an expenditure 
of more than seven thousand dollars for these im¬ 
provements with the expectation of using them for a 
month or a year and then abandoning them. That 
they were not trade fixtures and were not subject to 
removal upon the termination of the occupancy of 
the warehouse is supported by the Board’s finding 
that the improvements “ are of a fixed nature and 
can not be economically removed by the petitioner 
upon vacating the building but must be regarded as 
forming a part of the realty.” (R. 15.) This 
should be conclusive on the point that the taxpayer 
when it made the improvements expected to use 
them in its trade or business for a series of years. 

Furthermore, at the end of the taxable year when 
its return was being prepared, the taxpayer knew 
that it had actually used the improvements up to 
the end of the taxable year and was continuing to 
use them; that is, that no abandonment had oc¬ 
curred within the taxable year 1921. Not only had ^ 
no abandonment occurred at that time but none had 
taken place in 1927 when the taxpayer’s appeal was 
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heard by the Board of Tax Appeals, for the Board 
found as facts that ‘‘The petitioner has not and did 
not have during the taxable year a lease on the 
Eagle Street Warehouse but occupied the same as 
a month-to-month tenant,” * * that “There 

is not now and there has never been any definite 
arrangement as to the duration of the petitioner’s 
tenancy of said warehouse nor for the reimburse¬ 
ment of the petitioner,” * * *; that “All of the 

foregoing improvements are of a fixed nature and 
can not be economically removed by the petitioner 
upon vacating the building but must be regarded as 
forming a part of the realty.” (R. 14,15.) 

These facts, taken in conjunction with the mari¬ 
tal relationship between the owner of the property 
and the taxpayer’s principal stockholder, lead irre¬ 
sistibly to the conclusion that the taxpayer not only 
could expect but would be permitted to remain in 
possession of the warehouse for an indefinite period 
or at least for a period of sufficient length to enable 
it to recover the cost of the improvements through 
use as contemplated by Section 234 (a) (7), supra. 
It thus being practically certain that the useful life 
of the improvements would be longer than one tax¬ 
able year, it is obvious that the case at bar is con¬ 
trolled by the Duffy case, supra, and the National 
City Bank case, supra. 

Not only do these decisions furnish no ground 
for distinguishing between the case of a tenant oc¬ 
cupying property for a definite tenure and one 
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occupying it for an indefinite tenure in deciding 
whether the cost of improvements to such property 
may be deducted as business expenses or should be 
capitalized, but going back of the decisions the law 
itself and the regulations promulgated in accord¬ 
ance therewith afford no basis for such distinction. 

Section 215 (b) of the Revenue Act of 1918 and 
the corresponding provision of the Revenue Act of 
1921 prohibit the deduction of amounts expended 
“for new buildings or for permanent improvements 
or betterments made to increase the value of any 
property or estate.” The provision is not qualified 
by any restriction as to the kind of tenure which 
the taxpayer must have in order to come within the 
provision. The reasons which lie back of the pro¬ 
vision suggest no logical foundation for such restric¬ 
tion. Its purpose is to be found in the fact that 
the revenue acts impose a tax upon the net income 
of a taxable year or period and the taxpayer is 
required to determine his true net income for such 
year or period. Section 212 (b), supra, and 
Article 24 of Regulations 45, supra. It is obvious 
that to permit a taxpayer to deduct from his gross 
income for a single year the cost of an asset or 
improvement which is to be of use in his business for 
several years would be to set up an artificial and 
false, as distinguished from the actual or true, net 
income for such year. It is well established as a 
principle of accounting that only those charges 
which are of a current nature and which represent 
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the cost of earning the revenues of a single year 
should properly be applied against the revenue of 
that year. Illinois Central B. R, Co. v. Interstate 
Commerce Commission, 206 U. S. 441; La Belle 
♦ Iron Works v. United States, 256 U. S. 377. 

In recognition of the practical necessity of mak¬ 
ing a distinction between a current and a capital 
expense in order for the taxpayer to set up his 
true net income, Section 215 (b) was incorporated 
in the Revenue Act of 1918, and similar provisions 
were made a part of previous and succeeding acts. 
That its purpose and its provisions apply with 
equal force to an owner, a lessee, or a tenant occu¬ 
pying property for an indefinite period appears 
clearly from Article 24 of Regulations 45, supra, 
which, after stating the obligation upon taxpayers 
to determine their true net income, provides that 
expenditures made during the taxable year should 
be properly classified as between capital and in¬ 
come and that expenditures for items of plant, 
equipment, etc., which have a useful life extending 
substantially beyond the year, should be charged to 
a capital account and not to an expense account. 
The test, therefore, is not the definiteness or indefi¬ 
niteness of the taxpayer’s tenure, but whether the 
probable useful life of the improvements extends 
substantially beyond the year. This line of divi¬ 
sion is clearly marked out by the illustrations of 
business expenses and capital expenditures which 
are given in Regulations 45. Article 101 lists 
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among the items to be treated as business expenses, 
material, labor, supplies, and repairs, all of which 
are current items. Article 293 lists as capital ex¬ 
penditures, amounts expended for acbitect’s serv¬ 
ices, for defending or perfecting title to property, 
for increasing the capital value or restoring the 
depreciated value of property, all of which are of 
benefit for a considerable period. 

The law and the regulations thus plainly show 
that the question as to whether an expenditure for 
improvements to business property is deductible 
under Section 234 (a) (1) or whether it is pro¬ 
hibited as a deduction under Section 215 (b) de¬ 
pends upon whether its useful life in the trade or 
business extends substantially beyond the taxable 
year. 

Prom the foregoing it is submitted that the de¬ 
cision of the Board below in sustaining the Com¬ 
missioner’s action in disallowing the deduction 
claimed is in accord with the law and decided cases 
and should be affirmed by this court. 

Ill 

Permitting the taxpayer to deduct an aliquot part of the 
cost of the improvements based on their estimated use¬ 
ful life in its business gives the taxpayer a proper and 
adequate deduction for the fiscal year ending January 
31, 1921 

So that the court may know that the rule which 
the Government seeks to have it apply will result 
in no hardship upon the taxpayer, it should be made 
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clear that the fact that the taxpayer has not been 
permitted to deduct the entire cost of the improve¬ 
ments as a business expense in its return for the 
fiscal year ended January 31, 1921, does not mean 
that it will be deprived of all relief. 

Inasmuch as the expenditure represents a capital 
expenditure, the taxpayer has been allowed and is 
entitled to relief under Section 234 (a) (7), supra, 
which provides for the deduction of a reasonable 
allowance for the wear and tear of property used 
in the trade or business. The statute itself does not 
define what constitutes a reasonable allowance for 
wear and tear or how it shall be determined, but 
Article 161 of Regulations 45 and Regulations 62 
provides that it is the amount which should be set 
aside for the taxable year in accordance with the 
consistent plan by which the aggregate of such 
amounts for the useful life of the property in the 
business will suffice, with the salvage value, at the 
end of such useful life to provide in place of the 
property, its cost, or its fair market value as of 
March 1, 1913, if acquired by the taxpayer before 
that date. Article 165 provides that the capital 
sum to be replaced may be charged off over the 
useful life of the property in equal annual install¬ 
ments. Such allowance has been granted to the 
taxpayer in this case. 

Appellant; however, claims that it is not entitled 
to relief under this provision,for the reason that it 
does not own the property on which the improve- 
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ments were erected and does not occupy it for a fixed 
tenure. 

Neither Section 234 (a) (7) nor the regulations 
promulgated thereunder expressly limit deductions 
for depreciation on improvements to property to the 
person who holds legal title or the person who has 
a fixed tenure. The allowance is merely confined 
to “property used in the trade or business.” In 
Kaufman-Straus Co, v. Lucas, 12 F. (2d) 774, the 
Circuit Court of Appeals for the Sixth Circuit held 
that leased property used solely in the business from 
which the lessee’s taxable income is derived con¬ 
stituted “property used or employed in the business 
or trade” within the provision of the Revenue Act 
of 1916 as amended by the Revenue Act of 1917, 
which corresponds with Section 234 (a) (7). 
Article 109, supra, prescribes rules by which lessees 
of property may claim depreciation with respect 
to improvements erected on the property of the 
lessor and provides that where the estimated life 
of the improvements is less than the term of the 
lease the deduction allowed to the lessee shall take 
the form of a depreciation charge. In Duffy v. 
Central R, R, Co, of New Jersey, supra, in the case 
of leases which are of longer duration than the 
estimated life of the improvements installed by the 
lessee, depreciation of the improvements was based 
on their estimated useful life rather than on the 
life of the leases. The problem of depreciation is 
considered a practical one to be solved by the 
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method which under the circumstances of the par¬ 
ticular case will give an adequate allowance to the 
taxpayer instead of by the adoption of hard and fast 
rules which would impose a hardship both upon the 
taxpayer and the Government by their rigid appli¬ 
cation. 

In the instant case, where the duration of the 
tenancy is unknown, the only practical solution of 
the depreciation problem is to allow the taxpayer 
to deduct a proportionate part of the cost of the 
improvements based on their probable useful life 
in its business, the probable useful life being con¬ 
sidered as their estimated physical life. This was 
well stated by the Board (R. 16) as follows: 

If petitioner’s tenure extends over the pe¬ 
riod of the useful life of the improvements it 
will have recovered its cost through the an¬ 
nual allowance for exhaustion; if the tenure 
should for any reason terminate prior to the 
useful life of the improvements petitioner 
will then be entitled to a deduction from 
gross income of the unextinguished cost of 
such improvements. In either event peti¬ 
tioner wiU have obtained the deduction to 
which, under the statute, it is entitled. 

Finally, the court’s attention is called to the fact 
that the decision of the Board in this case is in har¬ 
mony with its decisions in other cases involving a 
similar question. Appeal of Walle d Co., Ltd., 

1 B. T. A. 1064; Appeal of Sentinel Publishing Co., 

2 B. T. A. 1211; Appeal of Thatcher Medicine Co., 
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3 B. T. A. 154; Appeal of Wm. Scholes cfc Sons, 
Inc., 3 B. T. A. 598; Elmira Arms Co. v. Commis¬ 
sioner, 1 B. T. A. 703. 

IV 

Cases cited by appellant are distinguishable 

The cases cited by appellant are distinguishable 
from the one at bar. The Belt Railway Company 
of Chicago v. Commissioner of Internal Revenue, 
9 B. T. A. 304, which is now pending before this 
court, and the Appeal of Ostheimer, 1 B. T. A. 18, 
were cases in which the taxpayer without making 
any capital investment in property under lease 
sought nevertheless to deduct from its gross income 
an amount representing depreciation of the leased 
property. The decision by the District Court of 
the Northern District of Ohio in the case of Wiener 
V. Weiss, 17 F. (2d) 650, which was, on June 30, 
1928, reversed by the Circuit Court of Appeals for 
the Sixth Circuit, is also not in point. 

Cry an v. Ward ell, 263 Fed. 248, and Miller v. 
Gearin, 258 Fed. 225, involved a totally different 
question; namely, whether the lessors derived in¬ 
come for the year in which their lessees defaulted 
and the lessors recovered back the leased property, 
together with improvements erected by the lessees. 
In each of those cases the lease provided that the 
ownership of all buildings or improvements put 
upon the premises should vest in the lessor immedi¬ 
ately upon their construction, and for that reason 
the court in each case held that the income to the 
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lessors, if any, was derived by them upon the erec¬ 
tion of the buildings by the lessees. The case at 
bar presents no question of the tax liability of ap¬ 
pellant’s lessor, and the citation of these cases is 
apparently based on the fallacious assumption that 
what is taxable income to one must necessarily rep¬ 
resent a deductible expense to another. (Appel¬ 
lant’s brief, p. 6.) This theory has no foundation. 
For instance, a taxpayer may engage an architect 
to draw plans for a store building for him; the 
amount paid for the services of the architect con¬ 
stitutes taxable income to that individual but is not 
deductible as a business expense by the taxpayer, 
for it represents a part of the cost of the building 
and as such is a capital expenditure which is clearly 
not deductible under Section 215 (b) and Article 
293 of Regulations 45. 

Nor does the decision of the Circuit Court of 
Appeals for the Fourth Circuit in the case of 
Wheeling Tile Company v. Commissioner of In¬ 
ternal Revenue, 25 F. (2d) 455, support appellant’s 
position. There the taxpayer purchased oil-burning 
equipment and installed it in its plant with the ex¬ 
pectation that it would be used as a substitute for 
its gas-buming equipment. The new equipment 
proved unsatisfactory and its use was abandoned 
during the taxable year, although sporadic attempts 
were made later to adapt the equipment to the tax¬ 
payer’s plant. The court held that a deductible loss 
was sustained in 1920 when the use of the equipment 


was abandoned. Appellant in this case has not 
not shown an abandonment of the improvements 
during the fiscal year ending January 31, 1921. 

CONCLUSION 

From the foregoing it is respectfully submitted 
* that the taxpayer is not entitled to deduct as a busi¬ 
ness expense under Section 234 (a) (1) of the 
Revenue Acts of 1918 and 1921 the sum of $7,084.69, 
representing the cost of improvements to the ware¬ 
house occupied by it and used in its trade or busi¬ 
ness. Under the circumstances of this case only 
deduction permissible is by way of a depreciation 
allowance. This deduction has been given. Similar 
deductions in subsequent years will give the ap¬ 
pellant all of the relief to which it is entitled. Ac¬ 
cordingly, the decision of the board should be 
affirmed. 
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